tressed by the existence of  contemporaneous  notes  that  he made of
his   inspection.     In  a note,  which,   according  to his  testimony,  was
written when he  observed the rock  from the pit,   he described the
rock  as  being  6   feet  long,   5  and 1/2  feet  in  width,   and  8  to  12
inches   thick,   and being   "at top of highwall  edge"   (emphasis added).
(Government  Exhibit  2,   page  5.)     Also,   on pages  8-9,   of  Government
Exhibit  2,   there are  contemporaneous statements  by  Hill  that   "once
the backhoe was   in place at the top of  the highwall the  piece of
crack   3  feet wide by 4  feet by 8 to 12   inches thick  broke off  and
rolled   into  the pit."     Page 7,  of Government Exhibit  2,   contains
a contemporaneous   statement that  it took  the  backhoe   30   seconds
to move  the  rock.     Also,   I  find Hill's  description  of  the rock
more  reliable.     When he observed it on  May 15,   from the  top of
the  highwall,   he was  only  6  feet  from the rock and  examined  it
specifically as  he was  apparently  concerned about  its  condition
when  he had  observed  it  from the pit.     In contrast,   although
Harold  Altmire  had seen the rock prior  to May 15,  when  he saw it
on  that date  he was  12  feet away,   and  observed it  in  the  course
of  his  general  examination.     Inasmuch  as  his  attention  had not
been  specifically drawn to the rock,   in contrast to Hill,   it is
concluded  that  Altmire's examination of  the  rock on  May 15 was
not  as  thorough as  that of Hill's.

Accordingly,   based on the testimony of   Hill,   I  conclude that
on May  15,   1985,   there was  a portion of  rock,  approximately  6
feet   long,   5  and  1/2  feet wide,  and 8   to 12   inches  thick,  with a
crack   in the  tip,   that was hanging over  the top of  the highwall.
I  also conclude,   based on  the testimony of  Hill,   that  there were
no  rocks  or  other material on top of  this portion  of  the rock.
Based  upon  these conditions,  I  conclude  that the  rock was   "loose"
and was  within  the purview of section   77,1001,   supra.     In reaching
this  conclusion  I  took into account the plain meaning of the term
"loose"   as  defined  in Webster's New Collegiate Dictionary as
follows:     "la:     not  rigidly fastened or  securely attached b(l)   :
having worked partly  free  from attachments...."

Although Harold Altmire  indicated that,   in  his  opinion,  the
rock  was  safe,   he did not  specifically rebut any of  Hill's
opinions  that the rock could have been shaken loose  by vibrations,
or  washed out by  rain water;     Accordingly,   I  find  that  the rock  in
question  constituted a  "hazardous"  material within the  purview of
section  77.1001,   supra.     This  conclusion  is  further  buttressed by
Hill's  testimony,   which  I previously  adopted,   that the  rock had a
crack  in  it,   and when  initially touched by-the bucket  of the back-
hoe,   resulted  in  the  tip  breaking  off   and  falling  down  to the pit.
Thus,   I  find  that'section  77.1001,   supra,   has  been violated.

II

Although Respondent did not contest the citation herein with-
in 30 days, I find good cause to excuse Respondent, based upon
the testimony for Altmire, that when the section 104(d)(l) order
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